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i. the issUe 

Aside from restoring the core habitat prohibition against its harmful alteration, disruption, and de-
struction (HADD) of fish habitat, Bill C-68 included several needed innovations to the Fisheries Act. 
Perhaps the most important innovation was the promise of a public registry for the various autho-
rizations issued by Fisheries and Oceans Canada (DFO), including but not limited to section 35 HADD 
authorizations.

As further set out below, an accessible and properly functioning public registry is foundational to 
several of the Fisheries Act’s objectives, including not only the conservation and protection of fish and 
fish habitat generally1 but also the management of cumulative effects specifically.2 An accessible and 
properly functioning public registry can also be expected to discipline departmental practice in the is-
suance of authorizations and other permits – the need for which has been identified in peer-reviewed 
literature.3

The next Part (II) sets out the Fisheries Act’s requirements in relation to a public registry. While these 
requirements have not yet been brought into force, DFO has apparently taken some interim steps 
towards the development of a registry. Part III sets out this progress in more detail and, with the as-
sistance of screenshots (for convenience), compares it to other federal environmental registries and 
databases. As will be seen, there is currently a significant gap between DFO’s efforts and ambition rel-
ative to those of other departments insofar as public registries are concerned. Closing this gap should 
be a top priority for DFO, as further set out in Part IV. 

ii. Fisheries Act PUBLic reGistrY PrOVisiONs4

The most relevant provisions are sections 42.2 and 42.3(1) of the new Fisheries Act. When brought 
into force, section 42.2 will oblige the Minister to establish a registry “for the purpose of facilitating 
access to records relating to [the habitat protection and pollution prevention provisions of the Act]” 
(sections 34 to 42.1). 

Subsection 42.3(1) sets out the obligatory elements of this registry: 

(a) any agreements referred to in section 4.1 that are entered into by him or her and that 
establish the circumstances and manner referred to in paragraph 4.1(2)(h) [equivalence 
agreements, essentially].

(b) any standards and codes of practice established by him or her under section 34.2;

(c) any orders made by him or her under sections 34.3 and 37;

(d) any authorizations given under paragraphs 34.4(2)(b) and (c) and 35(2)(b) and (c) and 
subsection 35.2(7);

(e) any permits issued by him or her under section 35.1; and

(f) any fish habitat restoration plan prepared under subsection 35.2(9).

1. Fisheries Act s. 2 (purpose of the Act)
2. Fisheries Act s. 
3. “Authorized Net Losses of Fish Habitat Demonstrate Need for Improved Habitat Protection in Canada” (2017) 74 Can. J. Fish. Aquat. Sci. 
285-291 (with Dr. Brett Favaro); “From ‘Badly Wrong’ to Worse: An Empirical Analysis of Canada’s New Fish Habitat Protection Laws” (2015) 
28(1) J. Env. L. Prac. 1.

4. The full text of the public registry provisions can be found at Appendix A to this brief. 
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Earlier this year, and in recognition of its new duties, DFO announced that it was “releasing informa-
tion on authorizations that have been issued since the coming into force on August 28, 2019 of the 
amended Fisheries Act, on the Open Data Portal. Updates to the dataset will be published monthly… 
DFO is working towards establishing a full Fisheries Act Registry later in the coming months.”5 

iii. cOMPAriNG reGistries

The interim DFO public registry is essentially an excel sheet. Upon entering the Open Data Portal, us-
ers are met with the following: 

When a user selects “access” to the FA Registry Dataset, they are met with an (impenetrable) excel 
sheet: 

5. See https://www.dfo-mpo.gc.ca/pnw-ppe/registry-registre-eng.html 

https://www.dfo-mpo.gc.ca/pnw-ppe/registry-registre-eng.html
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While recognizing that DFO’s current efforts are interim in nature, it is worth nothing that these ef-
forts stand in marked contrast to other existing registries at the federal level. Two well-known reg-
istries are the Canadian Impact Assessment Registry6 and the Species at Risk Registry.7 The former 
is an online registry of major project assessments in Canada, both completed and ongoing. Projects 
are searchable from the main page by keyword or reference number, while results can be filtered by 
status, date, and province from the “search registry” page (see screen shot below). The registry also 
features a map showing the approximate location of all projects in Canada.

The Species at Risk Registry is broader in scope in that, like the future Fisheries Act registry, it contains 
a broader set of records, including regulations, orders, permits and agreements (analogous to sec-
tion 35 authorizations), policies and guidelines. Some of these features, including an e-permit applica-
tion page,8 already exist to some extent on DFO’s website (e.g., a section 35 authorization application 
page9). Like the Canadian Impact Assessment Registry, permits and agreements are searchable by key-
word (purpose, description, species), while results can be filtered by status (active or inactive), issuing 
authority, year and month of activity, and location (province).  

6. See https://iaac-aeic.gc.ca/050/evaluations 

7. See https://www.canada.ca/en/environment-climate-change/services/species-risk-public-registry.html 

8. See https://wildlife-species.canada.ca/SPLEP-SARAPS/index.cfm?fuseaction=home.main&lang=En 

9. See https://www.dfo-mpo.gc.ca/pnw-ppe/reviews-revues/request-review-demande-d-examen-005-eng.html 

https://iaac-aeic.gc.ca/050/evaluations
https://www.canada.ca/en/environment-climate-change/services/species-risk-public-registry.html
https://wildlife-species.canada.ca/SPLEP-SARAPS/index.cfm?fuseaction=home.main&lang=En
https://www.dfo-mpo.gc.ca/pnw-ppe/reviews-revues/request-review-demande-d-examen-005-eng.html
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Finally, for the purposes of this brief, there is a lesser-known registry, called the Common Project 
Search registry,10 that combines the projects on the Canadian Impact Assessment Registry with per-
mits issued under the renamed Canadian Navigable Waters Act, in a remarkable map that contains 
7,359 entries: 

What even this brief survey of federal environmental registries makes clear is their considerable so-
phistication, accessibility, and utility. The Common Project Search registry, in particular, has the poten-
tial to facilitate cumulative effects management, which as alluded to at the outset of this brief is now a 
relevant factor in the issuance of section 35 authorizations. Combining data from DFO and the Species 
at Risk registry, the Common Project Search registry would be a powerful tool for understanding the 
extent of federally regulated resource development.   

iV. the PAth FOrWArD

Almost 50 years ago, in Interprovincial Co-operatives Ltd. et al. v. R.,11 the Supreme Court of Canada 
recognized that “Federal power in relation to fisheries…is concerned with the protection and preser-
vation of fisheries as a public resource, concerned to monitor or regulate undue or injurious ex-
ploitation” (at p 495; bolding mine). And yet, for the vast majority of that time (indeed, until this year), 
Canadians have been deprived of the ability to monitor the health of this vital public resource. With 
the exception of information requests under the Access to Information Act, they have had no readily 
available way of knowing where and when authorizations were being issued, let alone the terms and 
conditions pursuant to which harm to fish and fish habitat was being authorized. 

10.  See https://common-project-search.canada.ca/search-recherche?sortType=2&showMap=true 

11.  1975 CanLII 212 (SCC).

https://common-project-search.canada.ca/search-recherche?sortType=2&showMap=true
http://canlii.ca/t/1z6gm
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Without purporting to establish cause and effect, recent research into these terms and conditions 
does indicate that projects have often been authorized to impact more habitat than proponents 
were required to compensate for,12 while earlier research has confirmed that many projects resulted 
in HADDs greater than were initially authorized.13 Simply put, it is reasonable to suggest that DFO’s 
habitat protection program would benefit from the transparency and accountability that a properly 
functioning public registry can be expected to bring. It is also worth noting that under the new Act, 
the Minister is obligated to consider a series of factors, including cumulative effects, before issuing 
an authorization,14 and yet the absence of a functioning registry makes it exceedingly difficult – if not 
impossible – for Canadians to assess whether and how he or she has done so. 

Beyond this, a properly calibrated registry could be an enormously powerful tool in safeguarding Can-
ada’s fishery resources, bearing in mind especially advances in information technology (IT) and geo-
graphic information systems (GIS). WWF Canada’s Watershed Reports (screenshot below) provide an-
other powerful example of how these advancements can be put to use for the purposes of watershed 
protection, including raising awareness about the value of functioning and intact habitat.15

DFO should seize the current opportunity to build a public registry that is accessible and useful, both 
in its own right and in combination with other federal environmental registries. 

 

12.  Above, note 3. 
13. J. T. Quigley, D. J. Harper, ‘‘Effectiveness of Fish Habitat Compensation in Canada inAchieving No Net Loss” (2006) Environ. Manage. 37.
14. See Fisheries Act subsection 34.1(1). 
15. See https://watershedreports.wwf.ca/#intro 
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APPeNDiX:  Fisheries Act PUBLic reGistrY PrOVisiONs

Public registry

42.2 The Minister shall establish a public registry for the purpose of facilitating access to records 
relating to matters under any of sections 34 to 42.1.

Contents of registry — obligatory
42.3 (1) The Minister shall publish the following records in the registry:
(a) any agreements referred to in section 4.1 that are entered into by him or her and that establish 
the circumstances and manner referred to in paragraph 4.1(2)(h);
(b) any standards and codes of practice established by the Minister under section 34.2;
(c) any orders made by the Minister under sections 34.3 and 37;
(d) any authorizations given under paragraphs 34.4(2)(b) and (c) and 35(2)(b) and (c) and subsection 
35.2(7);
(e) any permits issued by him or her under section 35.1; and
(f) any fish habitat restoration plan prepared under subsection 35.2(9).

Contents of registry — optional
(2) The Minister may publish in the registry, other records that he or she considers appropriate for 
the purpose set out in section 42.2, including
(a) any agreements referred to in section 4.1 and subsection 4.4(3);
(b) any arrangements referred to in subsection 4.4(3) and section 42.02;
(c) any proposed regulations;
(d) any reports submitted under any regulations made under this Act;
(e) any guidelines; and
(f) any policy.

Request of designated minister
(3) The Minister may, on the request of any other minister designated under section 43.2, publish 
any records in the registry that the designated minister considers appropriate for the purpose set 
out in section 42.2.

Types of records in registry
(4) Despite subsections (1) to (3), the registry shall contain only records or any part of those records
(a) that are publicly available; or
(b) that the Minister determines would be disclosed to the public in accordance with the Access to 
Information Act if a request were made in respect of that record under that Act, including any record 
that would be disclosed in the public interest under subsection 20(6) of that Act.

Form, manner and access — registry
42.4 The Minister may determine the form of the registry, how it is to be kept and how access to it is 
to be provided.

Protection from civil proceeding or prosecution
42.5 Despite any other Act of Parliament, civil or criminal proceedings shall not be brought against 
Her Majesty in right of Canada, the Minister and any person acting on behalf of or under the 
direction of the Minister for the full or partial disclosure of any record through the registry made in 
good faith or for any consequences of its disclosure.

https://laws-lois.justice.gc.ca/eng/acts/A-1
https://laws-lois.justice.gc.ca/eng/acts/A-1

